Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



f 



s cn^ a> fs?- s& 



HARVARD COLLEGE 
LIBRARY 



THE BEQUEST OF ' 

EVERT JANSEN WENDELL 

OF NEW YORK 

1918 



>. f 



r 



< 



.J-^M. t 







DBLIVERGD BEFORE THE 



^ralJttatinQ Class of t|e Jato i^|artm^nt 



OF 



HAMILTON COLLEGE, 



A 



JULY 16, 185 6, 



BY 



WILLIAM CURTIS NOY 




PUBLISHED BY ORDER OP THE BOARD OP TRUSTEES. 



NEW YORK; 
BAKER & QODWIN, PRINTERS, 

CORNER NASSAU AND SPRUCE STREETS. 
1856. 




AN ADDRESS 



DILITXRKD BEFORE TBB 



(SrHltoating Class of t|e S^ahr Jfiartmettt 



OF 



HAMILTON COLLEGE, 



JULY 16, 185 6, 



BY 



WILLIAM CURTIS NOYES. 



PUBLISHED BY ORDER OF THE BOARD OF TRUSTEES. 

■ ♦ 



NEW YORK: 
BAKER & GODWIN, PRINTERS, 

CiORNKR NASSAU AND SPRUCE STHBEIB. 
1856. • 



Q^ (5*is>,«rG 



HARVARD COLieOE LliRARY 

FROM 

THE BC0UC8T OF 

EVERT iAHSER WENDELL 

\8t8 



1 



ADDRESS. 



^•» 



Young Gentlemen: — 

Nearly half a century ago, a young man, bom on 
the western border of Massachusetts, and just graduated 
from one of her colleges, made his way, poor and unpro- 
tected, to one of the pleasant villages nearest this 
ancient seat of learning. What were his emotions on 
leaving the dear home of his childhood, and what 
his plans and purposes as he skirted that beautiful 
stream, which 

" From its Trestem source, 
Where silently and calm it Aottb, 
To where it takes a torrent's force, 
And dashes do^rn the dark Gohoes," 

we may more than conjecture, from the completed 
history of his life, and of his death. His native hills 
and valleys were endeared to him by the tenderest 
recollections. His parents, his sisters, were names inter- 
woven with every emotion of his heart, and in separat- 
ing himself from them many bitter tears bedewed the 
sad parting. He was called, however, to do his duty in 
the battle of life, and chose this then comparatively 
remote region, as the scene of his labors, and it might 
be of his triumphs. Placing himself under the guidance 
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of one whose name is historical in the bar of Oneida 
County, and who never neglected merit however hum- 
ble, and whose memory is stiU revered and beloved, he 
pursued the study of the law with untiring assiduity ; 
and although straitened in means, and supporting him- 
self in part, at least, by laboring as a journalist, he 
never faltered in heart or hope ; and after the ordinary 
period of probation,— wHch then was more than nom- 
inal, involving a severe course of study for six years, — 
was admitted to the bar as an advocate and counsellor. 
Hard as had been his early struggles, and much as they 
had tried Lis feith and forti^de, they UA », yet 
scarcely commenced. He was now upon the thresh- 
hold only, of the difficulties which beset the young 
lawyer in his professional career. He was without 
clients, without patronage, without pecuniary resources ; 
and even if an occasional case came in his way, he was 
to encounter that severe trial of his intellectual strength 
which assuredly awaits every candidate for forensic 
honors, and the stem competition of those distinguished 
men who then adorned and dignified the bar. It is no 
cause of wonder, therefore, that for some time he 
avoided and deferred the contest ; seeking in the pur- 
suit which had contributed to his support during his 
preparatory studies, not only the discipline of mind 
and the opportunity for the acquisition of the large 
learning essential to success, but an increase of fortune 
and an enlargement of his ability for doing good. 
These, he happily attained, — ^the former in much the 
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largest measure, — and to such an extent that the duties 
of an editor gave way to the more congenial engage- 
ments of the forum. Having made a successful business 
connection, and removed to your chief city, then a 
simple, but thriving village, as a theatre for greater 

■ 

activity and usefulness, clients in numbers crowded his 
doors, and the path of honorable distinction was open 
before him with its wealth and honors. 

I need not say with what ardor and industry, with 
what self-denial, he pursued it for many years ; how he 
toiled day and night ; how critical he was in his plead- 
ings ; how careful in his preparation ; how accurate in 
his facts; how abundant in his research and examina- 
tion of the law, how he cultivated and improved a most 
wonderful memory with which he was endowed, and 
how he extended and brought to their full perfection 
and strength his intellectual powers, and enriched his 
capacious mind with vast stores of learning, in the 
various departments of human knowledge ; — ^in short, 
how he became one of the most prominent leaders 
among his associates, and one of your most learned, 
respected, and influential citizens. Many who hear me, 
know and were the witnesses of these facts in his 
history. 

How he surrendered himself to his work — ^to the 
one great purpose of his existence — ^may be seen in this : 
he surrounded himself with none of the luxuries, and 
few of the comforts of life. Endowed with the kindest 
sympathies, and a heart responding quickly to the tones 
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and offices of friendship and aflfection, he created no 
ties which could divert him from his great object. That 
portion of his time not given to his profession, was 
passed in comparative seclusion. His habits were 
strictly economical ; and, although liberal in answering 
the calls of duty, his moderate accumulations were 
guarded with honest care and prudent pains-taking. 
None of the sweet influences of wife or children or 
home, were his; and many wondered what end was 
intended to be accomplished by one who thus labored 
and thus lived. 

Political distinctions opened before him ; they were 
sought and attained. He became a Senator and Judge of 
the Court of last resort. Still he was the same earnest, 
laborious, but disinterested, impassive, isolated, incom- 
prehensible man ; in both departments of his new and 
extended sphere of action, at once, and by general con- 
sent, primus inter pares. 

For nearly four years, he discharged the duties of 
his exalted station with a devotion and ability rarely 
surpassed. His speeches upon topics of public interest 
and importance, attest the soundness of his judgment, 
and the scope and breadth of his forecast, as well as 
his talents and learning. His opinions as a judge are 
models of judicial discussion, — ^resting the decision of 
each case upon broad and general doctrines, free from 
all technicality productive of injustice, combining with 
a critical analysis of the authorities bearing upon the 
question before him, an accurate deduction of the pria- 
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ciples upon whicli they rest, and placing his conclusions 
upon the immutable foundations of truth and right 
reason. 

As a specimen, his opinion in the great usury case 
of Gra/m v. Hend/ricks^* which prevailed over that of 
the Chancellor — himself one of the first judicial lumin- 
aries of the age, — ^may be read with equal pleasure 
and advantage. It is remarkable for clearness of state- 
ment, the purity of its style, the vigor of its reason- 
ing ; for its research and learning ; and most of aU, 
for its enlightened and liberal views upon the great 
question of unrestricted commerce, — ^views, far in ad- 
vance of his contemporaries, and which have since then 
been adopted by most conmiercial nations. 

With one or two exceptions, this was the last opin- 
ion which he was permitted to deliver. At a time 
when his prospects for greater distinction were most 
brilliant, and when only an ascending future of greatness 
seemed spreading out before him, fearlessly and against 
many remonstrances to which a high sense of duty for- 
bade him to listen, he attended a session of the Court 
for the Correction of Errors in your commercial me- 
tropolis, and in one short week, was swept to the grave 
by that unrelenting scourge which, having in its march 
desolated Asia and Europe, had invaded our shores and 
here carried death and destruction in its path. 

He died alone and among strangers, attended mainly 
by one faithful and admiring friend, whose grief was 

* 

* 1 Wendell, R., 686. 
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shared by an entire community; which mourned for 
him as one of her most eminent sons, and regarded his 
departure as a public calamity. 

Then, and not till then, it was, that the great secret 
of his life was disclosed, — ^a purpose long entertained, 
carefully matured, and elaborately provided for, and 
guarded by his dying testament,— of securing to the 
youth of his country who should resort to yonder 
Academic halls, through all time, the benefits of a com- 
plete and thorough legal education ; with reference not 
only to fitting them for the duties of the profession 
which he had illustrated, but to render them wise and 
honorable citizens of the American commonwealth. To 
this end, after making a judicious and substantial ex- 
pression of his affection and care for his near surviving 
relatives, he devoted most of the accumulations of his 
long years of labor — and they were large for those 
times — ^to founding in this Institution a Professorship 
of Law, History, Civil Polity, and Political Economy. 
This has been successfully established, and is now in 
operation, under the wise guidance of the Board of 
Trustees. 

It was to accomplish this noble purpose, that the 
untiring industry, the days and nights of toil and anx- 
iety, the self-denial, the rigid economy in his personal 
expenses, relieved by liberality when others were con- 
cerned, and the seeming want of sympathy toward the 
tenderer ties of society, to which I have alluded, were 
endured and practised by this good and great man, in 
order that he might be, — ^what he is now recognized 
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and will ever be known to be — ^a benefactor of his 
race. 

He regarded his calling as one of the most import- 
ant in which a human being can engage ; as involving 
the interests of all classes of society in all stages of 
their existence, and in all the relations of life ; as lying 
at the foundation of society and of civil government. 
He knew that our legislators generally, and our judges 
always, are and ought to be taken from its ranks; 
and that its purity, learning, and uprightness, were 
essential to theirs ; and that without an educated and 
virtuous bar, there could hardly be an educated or 
virtuous bench. It was for these reasons, that after 
discharging the claims upon his affections to which I 
have alluded, he devoted the residue of his fortune to 
this noble purpose. 

The agency and the time when it should be accom- 
plished, were left to the development of the Providence 
which rules over all things; for the place where it 
should be put in execution, he had selected this Insti- 
tution of learning, founded in this beautiful central 
region of our beloved State, — ^the State of his adoption, 
— ^by the lowly and devoted, but far-seeing apostle to 
the red men who once roamed over the ground on 
which we stand, and whose sainted ashes sleep well in 
this valley which bears his name.* Here, free from the 
distractions and cares of city life, and amid the quiet 

* Rev. Samuel Kirkland. 

2 



10 AD D3 EBB. 

retreats wMch yonder hill affords, he intended that the 
patient student in the science of justice, — " whose throne 
is the bosom of God," — ^might fit himself for a career of 
honor and usefulness, and prepare himself to become a 
blessing to his country. Well may his professional 
brethren and his age, — ^well may you who are connected 
with this seat of learning as teachers or as pupils, — re- 
joice that William H. Maynard acted so well his 
part in life, and judged so wisely in his death. His 
memory cannot perish, while your institution endures. 
His influence cannot cease while wrongs are judiciously 
redressed, while guilt demands a prosecutor, or injured 
innocence an advocate, or the ermine a spotless judge. 
His name will descend to posterity associated with 
those of VrsTEK, and Royall, and Dane ; who like him 
consecrated the fruits of their professional labors to 
elevate and enlighten those who should follow them in 
their honorable calling. And while the law has a 
votary, or the bench an occupant to administer it, all 
their names shall be remembered as household words. 

Think not that the character an outline of which, 
in its legal aspects chiefly, has been attempted to be 
drawn, was harsh or repulsive. He did not answer in 
any respect the description untruly given of William 
NoY, Attorney General of the First Charles, the advo- 
cate for the imposition of ship money, — ^resistance to 
which made Hajnpden immortal, — a man of elegant 
tastes, and almost unequalled acquirements, "that on 
his dissection, his heart was found all shrivelled up like 
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a leathern penny purse ; his brain reduced to a mass of 
dust, and his head a bundle of old sheep-skin writs ;" 
of whom Carlyle, with his usual extravagance has 
said, " Some indistinct memory of him still remains, as 
of a grisly old Pluto and dark law-monster ; kind of 
infernal king, chief enchanter in the Dom-daniel of 
attorneys." 

No one could have been more kind and gentle; 
none more generous in his intercourse with his breth- 
ren, especially his juniors; none more willing to aid 
and encourage the first eflEbrts of new candidates for 
forensic rewards. He knew no jealousies in or out of 
his particular calling. He aided by his voice and pen 
every measure tending to advance the general welfare, 
and freely gave of his pecuniary means for the purpose. 
He was a public-spirited citizen, an ardent lover of his 
country and her free institutions, and a philanthropist, 
whose gratuitous services were freely bestowed to aid 
the suffering and the oppressed. In private life, he 
was a most agreeable and instructive companion arid a 
fast friend. If he denied himself many of the pleas- 
ures of life, and refrained from entering largely into 
scenes of social enjoyment, it was to prepare himself 
for the higher and graver duties which he believed 
incumbent upon him. He knew that " the wisdom of a 
wise man cometh by opportunity of leisure ;" and that 
his hours were spent more profitably to himself and to 
his feUow-men in retirement and study, than in the 
frivolities of the world. Thus he devoted himself to 
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the enlargement of his stores of classical, scientific, 
and legal learning, to the careful cultivation of his 
great natural powers, to awakening and invigorating 
his strong native intellect, which as Fulbeck has it, was 
" In conceit slow, but in conclusion sure ;" so that at 
the time of his death, when he had only reached the 
middle period of life, he had, in the judgment of his 
contemporaries, few equals and no superior among us. 

Almost a quarter of a century has since elapsed ; * 
and it becomes every devotee of Themis to inquire, 
how and by what means he may best imitate or excel 
him whose career we have been contemplating. Espe- 
cially does it rest with you, young Gentlemen, who have 
enjoyed the benefits of his toils and sacrifices, to carry 
forward, to the ultimate limits of perfection, the great 
purpose which he in part accomplished, and to shed 
lustre upon his foundation and your Alma Mater. 

You have determined your choice of a pursuit for 
life, and should not falter in the rough conflict that 
awaits you. To do so, would be most unworthy. Those 
who have just entered or are about to enter upon jurid- 
ical studies, should consider well their capacity for so 
serious an undertaking. They should examine whether 
they possess the requisite qualifications for a task so 
difficult and long-continued ; whether they have under- 
gone the indispensable preliminary training in classical 
and scientific knowledge, without which a lawyer may 
be respectable and useful, but rarely great, — ^resem- 
bling the ancient navigators, who sailed timidly along 
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the shore from headland to headland, but never 
ventured like their successors, at once, upon the broad 
ocean. Some instances there are, indeed, to the con- 
trary ; but they are exceptions to the general rule, and 
have made themselves such by unwearied labor in 
removing the defects of early education, and amidst 
many and mortifying discouragements. Whether they 
have the bodily strength to endure protracted labor in 
their offices over the midnight oil and in crowded and 
impure courts, until compelled to seek their couch for 
a brief and distracted repose, with cold feet and an 
aching and feverish brain; whether they possess the 
moral stregth to resist all the seductioils of pleasure or 
of vice, or the thousand temptations to mere literary 
indulgence, by which many are hindered of success ; — 
whether they have the mental force necessary to 
unravel and expose the intricacies of falsehood, chica- 
nery, and fraud ; the patience to watch and wait for 
employment until a consciousness of unappreciated 
merit wholly overlooked iaakes the heart sick; the 
composure to endure without a murmur the coarseness 
or abuse of an antagonist, regardless of professional 
amenities, or the petulance or arrogance of an irritable 
or impatient judge : these questions being determined 
in the affirmative, in the light of reason and experience, 
with the aid of judicious and candid friends, and with 
a hximble dependence upon Divine aid, the student may 
qafely enter upon his destined work. 

It is not the design nor should it be the eflfect of 
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these remarks, to discourage any who wish to embark 
in legal studies. On the contrary, with reasonable 
industry and moderate talents, combined with honor 
and probity, a large degree of usefulness and distinction 
may be and often is attained. Indomitable industry 
is the only reliable substitute for genius; the former 
succeeds quite as often, if not oftener than the latter : 
one seeks to soar without effort, and fails; the other 
attains eminent position by patient assiduity. 

It is not the province of this address, to mark out 
any particular course of study for the new beginner, or 
to direct the labors of him who has entered upon the 
duties of his profession. The former must be left to 
the guidance of those whose appropriate office it is to 
teach in this Institution, and the latter, in no inconsid- 
erable degree, to the good sense of the practitioner, in 
view of the necessities of the peculiar branches of busi- 
ness in which he may engage. He only is in a condi- 
tion to determine the course of reading which will be 
most advantageous; and if he diligently examines a 
few cases, with the requisite care and attention, and 
exhausts the whole learning upon which they depend ; 
making and preserving elaborate notes of his observar 
tions upon them, he will soon become a sound lawyer, 
and accumulate a storehouse of learning ready for use 
in any emergency. Still, some suggestions of a prac- 
tical character, the fruit of observation and experience, 
may not be out of place on this occasion. 

The reading of many books is not essential. A 
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small and well-selected library is better for a young 
man than a large one. He becomes familiar with 
its volumes, and loves tbem as lie loves his early 
friends. His attentions and aflfections are divided and 
distracted by too large a number of books. The 
impossibility of mastering them all, tends to a neglect 
of the most important. Let him confine himself to a 
chosen few, upon the leading branches of the law, and 
he may enlarge the number as his retainers and means 
increase. His wants in this respect will direct him to 
the most necessary ; and as he gradually obtains them, 
he learns something by personal examination, of each, 
and their value and uses. In this way, a large library 
will eventually be collected ; with the added advantage, 
that it has become the familiar acquaintance of its 
possessor, and has contributed its stores of learning to 
his acquisitions, and been a treasure of practical utility, 
and not a mere ornamental appendage to his office. 
Another consideration must not be overlooked. It is 
the good or ill fortune of most young men at the bar — 
to me it seems to be their good fortune, — that they 
have small means or none at all. Generally they can 
purchase a few books ; but an extensive library, if pro- 
cured, must be obtained upon credit. Woe to him who 
does this ! It will for years hang a dead weight upon 
him, paralyzing his eflforts and destroying his indepen- 
dence. It may tempt him to dishonesty in using his 
clients' money, to relieve himself from pressing duns — 
gaUing to his proud spirit. His eammgs, necessarily 
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small at first, may not botli sustain Mm and discharge 
his indebtedness ; and the debt unadvisedly contracted, 
delays and often prevents his settlement in life — so 
that he " gives no hostages to society,'' — and hence, he 
has not the entire confidence of his fellow-citizens ; and 
wanting this, he will want a full measure of business. 
More than this, the pressure of debt begets anxiety of 
mind, and unfits him for profound and undisturbed 
devotion to the important interests confided to him. 
Othello was not more jealous of the fair Desdemona, 
than the law is of her votaries. She must have their 
whole hearts, or they have small place in her affections. 
The evil referred to, has driven many a promising man 
from the profession, in disgust and despair. 

So it is with all indebtedness. It should be avoided 
by the young lawyer with iron determination; and 
especially, indebtedness to a client ; for the suspicion of 
increasing the charges against him to balance the " old 
claim," is thus incurred, the matter becomes a subject 
of conversation, the standing of the unfortunate sub- 
ject of it is seriously impaired, and the client, and many 
other clients with him, lost. 

The books chosen by the young lawyer : — his course 
of study should be exact and methodical, and be pur- 
sued daily, not wandering from one subject to another 
with erratic waywardness, leaving a bare impression 
of many things, but nothing distinctly. Let each 
subject be examined by itself, until the learning and 
reasoning in relation to it be exhausted ; in a word, 
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let each subject be studied sepa/ratelAf ; — or, as an old 
writer would have it — monologicaUy. 

The method of doing this should embrace the ele- 
mentary treatises, in connection with the^ titles in the 
latest digests relating to it, and the leading cases 
which have enunciated the rules governing it. Fortu- 
nately for the student, these now exist in many depart- 
ments of the law, prepared with valuable notes and 
references to aid him in his researches. The reading of 
many reports will not be necessary, except when con- 
sidering a question where there is a conflict of authori- 
ties, or in preparing for the argument of causes involving 
nice distinctions in the application of rules drawn from 
numerous decisions, differing somewhat in their facts. 
Only a few of the mass of reported cases contain great 
principles. The larger number, are modifications of or 
e3:ceptions to general rules. Selections from the recent 
reports of our own State, and of the Supreme Court of 
the United States, may be read with great advantage. 
They should be taken up in their reverse order, begin- 
ning with the latest ; for the most recent case is fre- 
quently a commentary upon the whole body of cases 
on the same subject which have preceded it, and may 
overrule or qualify them. Indeed, reports should 
always be read in this way; for thereby the law as 
last established, is learned without any admixture of 
errors which may have intervened in former decisions. 

Before the common law was reduced to an orderly 
and scientific system, by Wood and Blackstone, and our 
own Kent and Stoey, and their fellow-laborers, the 

3 
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reports were its principal repositories. Fulbeck, who 
wrote in 1599, says, "The common law is for the most 
part, contained in all the books called the Annals of the 
Law, or Year Books ; aU of which are to be read, if the 
student will attain to any depth in the law. The two 
late reporters are Mr. Plowden and Sir James Dyeb, 
who, by a several and distinct kind of discourse, have 
both labored to profit posterity. Some humors do 
more fancy Plowden, for his fulness of argument and 
plain kind of proof. Others do more like Dyee, for 
his strictness and brevity. Plowden may be com- 
pared to Demosthenes, and Dyer to Phooion."* 

Such advice to a modem student would startle him 
from his propriety. In lieu of these ancient books, the 
selections of Leading Cases in equity by White and 
Tudor, those of Mr. Smith, with the valuable notes of 
Judge Hare and Mr. Wallace, Holcomb's Leading 
Cases on commercial law, and especially the American 
Leading Cases, also with the notes of Hare and Wal- 
lace, should be studied, and cannot receive too large a 
share of attention. 

Particular care should be bestowed upon the law 
relating to real property. It has fallen with many into 
disuse and neglect, and few are now familiar with its 
history, and its important influence upon society, morals, 
and civil liberty, or indeed with its present condition. 
Yet its antiquities are full of strange and exciting 
interest, and are so interwoven with our jurisprudence, 

* Fulbeck, 69. 
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tliat an accurate knowledge of tliem, and of the muta- 
tions produced by positive statutes, is indispensable in 
order to make an accomplished lawyer in that depart- 
ment. The study of LrrrLETON's Tenures and of Lord 
Coke's Commentary, have been nearly abandoned ; but 
they should be resumed by every one who wishes to 
attain eminence in the law. They are indeed, forbid- 
ding in style and appearance ; but Coke is rich in variety 
and quaintness of learning, and one ca/n become enthu- 
siastic over his Commentaries, as well as his Keports. 
Calvin's case,* and the case of Swans in the same book, 
illustrate this remark. Coke, whom we are apt to re- 
gard only as crabbed and ill-tempered, browbeating wit- 
nesses and insulting unfortunate state prisoners, was not 
insensible to the beauties of poetry, as may be seen in 
his Commentary upon the Statutes as to Diet and Build- 
ings ;f and in the case of Swans, just mentioned, he says : 
**The Lord Strange had certain swans which were 
cocks, and Sir John Charlton certain swans which were 
hens, and they had cygnets between them ; and for these 
cygnets the owners did join in one action ; for in such 
case by the general custom of the realm, which is the 
common law in such case, the cygnets do belong to both 
the owners in common, equally, — sd.^ to the owner of the 
cock and the owner of the hen, and the cygnets shall be 
divided between them. And the law thereof is founded 
on a reason in nature ; for the cockswan is an emblem or 
representation of an affectionate and true husband to 

* 7 Reports, 1. \ Z Inst 96, 9Y. 
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Lis wife, above all other fowls ; for the cockswan holdeth 
himself to one female only ; and for this cause, nature 
hath conferred on him a gift beyond all others, — ^that is, 
to die so joyfully that he sings sweetly when he dies. 
Upon which the poet saith, 

" Dulcia defecta modulator carmina lingua, 
Cantator, cygnus, funeris ipse aui/' Ac, 

And therefore this case of the swans doth diflfer from 
the case of kine, or other brute beasts." 

His commentaries upon Magna Charta and the 
Statutes, especially those relating to real estate, should 
be read, not only by every lawyer, but by every man 
who wishes to be acquainted with the most interesting 
periods of English histoiy ; and when taken in connec- 
tion with Barrington's observations on the more 
ancient statutes, the inquirer need scarcely go farther. 
The law of tenures requires mathematical exactness in 
comprehending and applying its doctrines; and its 
study therefore furnishes one of the means of perfect 
mental discipline ; and as the best mathematicians have 
been frequently among the most learned and wise of the 
legal profession, the study of the law of tenures might 
well be cultivated for this end alone, apart from its 
practical uses. 

It is not wise to conclude that the law of real estate 
is of imfrequent application. Hardly a court is held in 
which it is not brought into view in some of its depart- 
ments; and as real property advances in value, espe- 
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cially in our large cities, the litigations constantly 
arising concerning it assume increasing interest and 
importance. The courts are crowded with cases in- 
volving large pecuniary values and great principles, 
and no member of the profession can tell how soon he 
may be called upon to take a part in some of them. It 
behoves each one therefore, to prepare himself to meet 
the responsibility. It brings with it large rewards, and 
honorable position, worthy of the loftiest ambition. 

In order to attain eminence in the profession, some 
considerable knowledge of the Roman or (^ml Law is 
indispensable. No one can be a thoroughly learned 
lawyer without it. Indeed, much of it formed the basis 
of the common law before the time of Bractok, and 
was sanctioned and adopted by him almost literally, as 
is shown by Mr. Long m his recent discourse upon that 
author.* There is little doubt that Braoton was a 
Juetida/rius in the latter part of the reign of Henry 
in. about A. D. 1270 ;f and his work, therefore, 
has some authority in respect of the high station 
which he held. Aside from the influence of the civil 
law upon doubtful or controverted points, its spirit 
has been infused into the common law in many 
branches of jurisprudence ; and acquaintance with it 
contributes largely to variety and power of illustrar 
tion, and to the force of an argument. The original 
sources from which to acquire it, are the Code, Novels, 
and Pandects ; but substitutes for these may, to some 

* 44 Law Lib. N. S. 98. f 1 Spence** Equity JnHs. 112, notes a and i. 
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extent, be found in Domat, containing the ante-revolu- 
tionary law of France, derived mainly from the Roman, 
and in Brown's Civil and Admiralty Law. Domat 
alone is invaluable. The mastery of it would unques- 
tionably constitute any man of competent abilities, 
a great lawyer. A knowledge of the civil law, there- 
fore, adds to the usefulness and power of an advocate. 
It contributes in a large degree to the accuracy and 
merit of judicial determinations ; for it is based on the 
rules of national justice and reason which control the 
actions of mankind. 

The administration of law and equity in the same 
tribunals and the same actions, provided for by the 
recent changes in our judicial system, gives increased 
importance to the study of Equity Jurisprudence. 
Embraced in your preparatory course, its study should 
be continued in the works of Fonblanque, Jere^it, and 
Story. The former is deservedly held in high estima- 
mation; and those who desire to award to merit its 
due reward, cannot cease to regret that its real author, 
Mr. Ballew, is so little known. It has been the 
unhappy lot of many able lawyers to share the fate 
of Columbus ; who, though he discovered, was not per- 
mitted to give his own imperishable name to our con* 
tinent. Shephard's TouoHSTOisrE was written by Justice 
Doddridge ; Bacon's Abridgement, mainly by Chief 
Baron Gilbert, while Bacon's additions were com- 
paratively worthless; and Bailew, the author of the 
best work on eqxiity, is lost in Fonblanqtje. 

Maritime Law, including the law of shipping. 
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demands little attention from the country practitioner ; 
but as the admiralty jnrisdiction embraces the great 
Lakes, and as your sphere of action may be in lake or 
sea ports, it may be found necessary to cultivate an 
acquaintance more or less extensive with it. Indeed, 
such are the facilities for locomotion, and such the 
tendency to concentrate in the large cities, that no 
bar can now be considered local, and no member of it 
stationary. Lawyers leave the country for the cities, 
sometimes from a decay of business, and sometimes to 
enlarge their spheres of usefulness and ambition. Your 
county alone, within the last twenty years, has con- 
tributed of the elite of its bar, large numbers to increase 
that of the metropolis ; many of whom are among the 
foremost of its leaders. The demand will continue to 
increase, with the commerce and opulence which create 
it ; and it is not impossible that the supply may prove 
inadequate. 

The law of personal property and of personal 
rights, commercial and insurance law, the law of bills 
of exchange, and promissory notes, of contracts and of 
bailments, and the law of evidence, are of everyday 
occurrence in ordinary practice, and must receive, 
especially in the commencement of one's professional 
life, his chief attention. The other branches to which 
I have referred, may be made subordinate to these ; but 
must not, except upon the peril of leaving you inad- 
equately furnished for forensic contests, be neglected. 
Commercial and insurance law increase in importance 
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and in the frequency with which new questions arise, 
with the rapid development of our resources, and the 
growth of our foreign and domestic commerce. Cases 
involving the most important principles arise almost 
daily to puzzle the brains of the bar, and to test the 
judgment of the bench. He alone among the former, 
who has his armor and his weapons prepared, ready to 
be used whenever summoned to the encounter, can 
carry away the honors of the field. 

It may seem superfluous to direct attention to these 
things, as it may be presumed that the course -of \ 
instruction to which you have been subjected has 
embraced them. But the suggestion may be pardoned, 
that a recent graduate of a law school* is by no means a 
perfect lawyer ; and that he may not only have many ^ 

things to learn, but as to most of them, to learn how he 
may best acquire . them. Besides, if there be any such 
thing as a large amount of legal knowledge possessed 
by one at the age when most persons commence a pro- 
fessional career, it must necessarily imply small attain- 
ments in most of the other departments of knowledge, 
and prove the existence of a deficiency detrimental to i 

ultimate success. This may be supplied in part, but 
never wholly. For this reason, and knowing the 
danger of a relaxation of study and effort after ad- 
mission, and desiring to deter any from indulging it, 
and hoping to encourage to untiring exertion each 
devotee of our noble calling, I have ventured to make 
these observations. 
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Assuming that the injurious distractions of the 
world and the seductions of pleasure and indolence, 
will be successfully resisted, and that the study of the 
law will be pursued as the chief end and aim of your 
eflforts; still, some portion of your time should be 
given to society and general literature, and the claims of 
science. They are essential to refinement of manners and 
elegance of mind ; without which eminent position and 
influence are not easily attained. No time unoccupied 
by the strictly professional studies of the lawyer, will be 
mnjU »»employed in rendering himself familiar with Bacon, 
and Milton, and Shakespeare, and the other great 
masters of our language. Bacon was great as a lawyer 
and judge, as well as without a parallel as a philoso- 
pher ; and though convicted of judicial corruption on 
his own confession, none of his decisions were reversed. 
Shakespeare, with his universal genius, it may faii-ly be 
conjectured, had studied law for something more than 
mere curiosity. Perhaps he did it in the intervals of 
poaching, and by way of amusement ; or, to find out 
accurately what risks he ran. " Shakespeare as a law- 
yer," might be the theme of an essay, in interest equal 
to that of Elia " On the Old Benchers of the Inner 
Temple." No one who had not an intimate acquaint- 
ance with legal proceedings, could have delineated 
Justice Shallow and Dogberry with such singular suc- 
cess. He had probably read the Year Books and 
Plowden in the original; for the last, the only one 
which has been translated, was not " done into English " 
during his life. He states the rule of legitimacy as held 

4 
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in the Year Book, 10th Henry HI. and Tth Henry IV, 
with perfect accuracy, in King John.* The grave- 
digger's dialogue in* Hamlet, is borrowed from the 
argument of counsel and the language of the court in 
Hales vs. Petit^ reported by PL0WDKN,f which was 
decided a year or two before Shakespeare's birth. 
The play is familiar, the law book less so; but 
the resemblance — ^for it should not be called pla- 
giarism — may be at once detected. Sergeant Walsh 
said, "The act consists of three parts. The first is 
the imagination, which is a reflection or meditation of 
the mind, whether or no it is convenient for him to 
destroy himself^ and what way it can be done. The 
second is the resolution, which is a determination of the 
mind to destroy himself, and to do it in this or that par- 
ticular way. The third is the perfection, which is the 
execution of what the mind had resolved to do. And 
this perfection consists of two parts, viz. the beginning 
and the end. The beginning is the doing of the act 
which causes the death, and the end is the death, which 
is only a sequel to the act." The grave question to be 
settled was, whether Sir James Hales drowned himself 
while he was alive. It was decided that he did, and 
Sir Anthony Brown gave the reason. "Sir James 
Hales was dead, and how came he to his death? It 
may be answered, by drowning ; and who drowned him ? 
Sir James Hales ; and when did he drown him ? In 



* Act 1, Scene 1. Sir Harris Nicholas' Adoli. Bast 47, 48, 64. 
f 1 Plowden, 258, 260. 
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his life time: so that Sir James Hales being alive, 
caused Sir James Hales to die, and the act of the living 
man, was the death of the dead man " Q. E. D. 

In the Merchant of Venice,* Shakespeare states 
the rule "Stare decisis," and the reason for it, with 
singular exactness, 

" There is no power in Venice, 

Can alter a decree established : 

Twill be recorded for a precedent, 

And many an error by the same example, 

Will rush into the state. It cannot be." 

Milton's prose writings may be read with the great- 
est advantage; especially his tract on education, and 
that on the tenure of kings and magistrates; the 
defence of the people of England in the execution of 
Charles I ; on a free commonwealth, and on reforma- 
tion in the church, the closing invocation in which is 
equalled in sublimity only by the prayer of Solomon at 
the dedication of the Temple. 

But to return from this digression. The precious 
hours must be given mainly to the study and business 
of Jurisprudence. The quantum must be regulated by 
the health and the circumstances of the aspirant for 
fame. Not less than six hours a day certainly, and as 
much more as possible, up to twelve or fourteen. At 
times, and when business presses, he may be compelled 
to exceed even this. Some modem lawyers have 
accomplished the highest limit for several years in suc- 

* Act iv. Scene 1. 
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cession, witt short vacations only, but not without 
imminent danger, and in one prominent instance, with 
fatal consequences. Lord Coke's recommendation to 
students as to the distribution of time, is well known : 



" Sex boras somno, totidem des legibns sequis, 

Qaatuor orabis, des epulisque duas, 

Quod superest ultro, sacris largire camoenis."* 

Sir William Jones, a wiser economist of the fleeting 
hours of life, amended the sentiment : 

"Six hours to law, to soothing slumber seven, 
Ten to the world allot, and all to heaven." 

The true mean is between the two; and with tem- 
perance in all things, may be followed in safety, almost 
to life's utmost verge. 

Always carefully maintain a high sense of the dig- 
nity and importance of the profession. Let it not be 
followed merely for a livelihood, or in a narrow or 
debasing manner. There is great danger when you 
cease to regard it as the handmaid of justice / aiding, 
and not thwarting or preventing, its righteous adminis- 
tration. No honorable lawyer will ever, by trick or 
chicanery, by any imposition upon a court or jury, by 
an intentional perversion of the law or the facts of the 
case, pollute his forensic robes. While his duty to his 
client requires him to present in argument every just 

* Coke upon Littleton, 64, h. 



ADDB^SB. 29 

consideration wMch may influence the determination, 
and to array his facts, and to present his views of the 
law, in their most imposing form before the tribunal he 
addresses, — ^nevertheless it is a duty resting upon higher 
sanctions, and affecting his whole position and future 
life, not to say or do any thing which a conscience 
enlightened by religion may not approve. The theory 
that an advocate speaks as his client would speak, and 
in his place and stead only, is false when applied to 
justify any departure from propriety, sincerity, or truth. 
No man, for himself or for another, may do either of 
these things and be blameless. No lawyer may place 
himself in the stead of the murderer, the thief, the per- 
jurer, the dishonest litigant, and utter their language, 
and be blameless. No forensic robe was ever made to 
cover crime, dishonesty, or dishonor, nor to enable its 
wearer to imitate the voice and use the language of 
felons and cheats. 

Practice courtesy to your opponents, and deference to 
the bench ; when defeated, submit with patience ; when 
victorious, exhibit no exultation. In this manner irrita- 
bility and unpleasant collisions are avoided, or if they 
occur the fault is not yours. 

Avoid entering upon a trial, or an argument unpre- 
pared. In extensive practice this is sometimes difficult, 
but it is well never to do it. Many good causes have 
been lost and many growing professional reputations 
impaired or thrown away, by the neglect of this salutary 
rule. Let your examination of the law and the facts be 
thorough and complete, and if possible have the results 



always reduced to writing. In the excitement of the 
forum, many important things shp from the memory. 
As well may a mariner go to sea without his chart and 
compass, as a counsellor try or argue a cause without an 
elaborate brief. In England, the labor of preparing this 
is generally performed by the attorney ; here, it is done, 
if at aU, by the counsel himself. It would be well if 
the English practice prevailed here. The usefulness 
and learning, both of counsel and attorneys, would be 
promoted by it. 

If any one aspires to the reputation of an orator, he 
must cultivate his art as carefully as the ancient masters 
of eloquence; overcoming natural defects, improving 
his gifts, practicing his voice, studying his gestures, and 
thereby attaining that exquisite finish which borders 
upon perfection. At this day, owing to the strictly 
logical course of argument required in addresses at the 
bar, and the pressure of business from its abundance, 
few have either the inclination or the time to devote to 
its pursuit. With the decay of eloquence at the bar, 
however, there has not been a corresponding falling off 
in strength and power. Those who would revive it,— 
and it is hoped there are many such, — ^must compose 
every speech elaborately, commit it to memory, and 
deliver it as if it had not been premeditated ; they must 
prepare themselves with happy impromptus^ as did 
Sheridan ; and their triumph wffl be certain. 

Frequent allusion has been made to the Bae of the 
County in which your Institution is placed. It is a 
pleasure and pride, to recal its past history, and declare 
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its ancient and continued renown. It furnishes in- 
centives for effort ; and examples for imitation may be 
drawn flrom it, which should not be neglected by those 
who have trod the same soil, been educated among the 
same hills and valleys, and who seek distinction in the 
forum which its eloquence and talents have illustrated. 
Contemporaneously with the first settlement of the 
country, — 

*< When were not then the towns that rise 
Like magic to the traveler's eyes, 
Wild Mohawk I in thy every glen 
And every vale — ^they were not then — 
Pathless and proud upon thy side 
Stood unhewn forests, dark and wide ; 
The red deer had his ramble there. 
The wild cat and the wolf their lair. 
And where was only heard the cry 
Of panther fierce or savage yell, 
The silvery echoes now reply 
To matin or to vesper belL** 

Then it sprung, like Minerva from the head of Jove, the 
patron of science and the liberal arts, and the possessor 
of wisdom and skill, into full maturity, commanding 
the admiration and homage of that generation, and of all 
who have succeeded it. Most of its first members 
were men of high breeding, courteous manners, and 
liberal education. They gave a tone to the society in 
which they moved, which was elevated beyond what is 
usual in a new country ; and they fixed the standard 
of professional conduct and attainment in conformity 
with their own training and example. 
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Among them was Jonas Platt, a sound lawyer, an 
able and persuasive speaker, almost in his boyhood 
filling with honor the offices of Member of Congress 
and of State Senator, and finally that of a Judge of the 
Supreme Court in its palmiest days. Simple in his 
habits, dignified and unostentatious alike in public and 
in private life, in prosperity and in adversity, returning 
to the humbler duties of the bar when political changes 
had deprived him of place and dependents demanded 
his labors ; beloved by all who knew him, and vener- 
ated for every virtue that can grace the ermine, he 
exemplified in his life the able, conscientious, and honor- 
able counsellor, the learned and incorruptible judge, 
and the humble, confiding Christian. Long will his 
memory be revered. 

Thomas Ruggles Gold, another early member of 
this bar, was for a time his rival and a leader, espe- 
cially in jury cases. He became District Attorney, 
Senator, and Member of Congress. He was learned, 
discriminating, subtle, and laborious in preparation. As 
a member of the Court of Errors, he attained great judi- 
cial distinction ; and subsequently, was long a marvel to 
the uninitiated as a chancery lawyer, when that court 
was enveloped in a mist, which the genius and learning 
of Kent dispelled. 

Joseph Kirkland held a distinguished place. His 
perfect integrity and sound judgment, disciplined by an 
accurate knowledge of his profession, united with court- 
eous bearing, a love of general literature, and a warm 
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sympathy in every effort for the advancement of society 
and the public welfare, elevated him to some of the 
highest stations of usefulness and honor. 

Erastus Claek, a worthy descendant from the elder 
Edwards, and an inheritor of many of his characteris- 
tics ; a critical lawyer ; honest and impulsive in his asser- 
tions of his views of truth, learned himself and an 
ardent promoter of the cause of classical learning ; one 
of the founders and first officers of this Institution, 
— continued at the bar until death closed his career of 
usefulness. 

Then, there were the Beeeses ; refined and accom- 
plished, early drawn aside from active practice by the 
allurements of wealth and ease, yet exerting much and 
well-deserved influence. 

These, with Nathan Williams, learned, industrious, 
and pains-taking in his preparation, enjoying the confi- 
dence of his fellow-citizens, and honorably discharging 
the duties of District Attorney, Member of Congress, 
and Circuit Judge ; in which latter position he ranked 
as one of the best equity judges of his time — all were 
in the first rank for many years, and were among the 
oldest members of the Oneida Bar. Their practice and 
reputations were coextensive with the State; and our 
earlier reports attest the extent and variety of their 
legal attainments. 

To these, a more accomplished generation of lawyers 
succeeded. The fact may be attributed in some degree, 
no doubt, to the high examples furnished by their pre- 

5 
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decessors ; by some of whom they were educated, and 
whose daily life and efforts they witnessed. 

Theodore Sill was a man of elegant manners and 
scholar-like attainments, and his argmnents show depth 
of research and vigor of intellect. 

MoBBis S. MiLLEE, the accomplished Secretary of 
one of onr early Governors, was a member of Congress, 
and first Judge of the county. He was distinguished 
for his social amenities and a generous hospitality. 
While discharging his public and private duties with 
great acceptance, he was suddenly removed when he 
had only reached the age of forty-two yeai's. 

Henby Randolph Stoebs, by his great talents, his 
extraordinary eloquence, whether his end was to arouse 
the passions, conquer the prejudices, or control the judg- 
ments of his auditors ; always equal to any emergency ; 
his varied and profound learning added new lustre to 
the bar of this state and nation, and he was deemed a fit- 
ting antagonist for Emmet, and Oakley, and Mebedith, 
and WiET. As a debater in Congress, where he passed 
twelve successive years with the interruption of a single 
term, he was in the estimation of his compeere, Clay, 
Webstee, and Calhoun, one of the most eloquent of 
American orators. His facility in acquiring knowledge 
was wonderful. He never read a book through and 
through like other men. His eyes rested on a page 
and its contents became his own, as if daguerreotyped 
upon his brain. His memory was singularly accurate 
and retentive ; and his learning was always ready to 
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heighten the force of a brilliant wit and unequalled 
powers of raillery. He removed to New- York — one of 
the first of your contributions to its intellectual wealth, 
and was soon employed in the most important causes, 
involving large sums and great questions in all branches 
of the law; and in the midst of a career which few 
can hope to equal, was cut down at the compara- 
tively early age of fifty-two. His collected speeches 
would form an interesting and instructive volume, and 
should be published, with his biography. Some son of 
Oneida should perform the grateful office. 

Samuel Austin Talcot, was unequalled in this State 
in all that constitutes a perfect lawyer. With less 
eloquence and less general acquirement than Storrs, he 
possessed a larger acquaintance with the leai*ning of the 
law ; and in a purely legal argument, he was superior to 
all his brethren. His capacity for labor was marvellous, 
extending sometimes to two days and nights without 
rest, and to writing out speeches to juries as well as to 
courts. His power in the analysis of cases excited the 
admiration of his associates. After his reputation had 
been established in his own State, he became Attorney 
General; and a single argument before the Supreme 
Court at Washington, placed him in the front rank of 
the bar of the Union. His commanding presence, his 
manly beauty, his elaborate toilet, when engaged in a 
cause of interest, his winning and persuasive eloquence, 
were worthy of the elegant Hoetensius ; though, unlike 
that great orator, he never brought an action for dis- 
turbing the folds of his toga. 
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Others there are, still living, of commanding merits 
whom, if the proprieties of life permitted, it would be a 
pleasure to name. These, and such as these, were the 
associates and friends of William H. Maynaed, at 
the Oneida Bar, at its dawn and in its meridian. Rich 
indeed are its annals. It has given to the public ser- 
vice a Governor, several State and one United States 
Senator ; three Attorney Generals in succession, cover- 
ing a period of eighteen years ; two Circuit Judges ; 
four Justices of the Supreme Court ; three Judges of the 
Court of Appeals; and three Chief Justices — one of 
whom now discharges the duties of that important 
station. Its future depends upon you, and those who 
come after you ; and, commending its past reputation to 
your faithful guardianship, and the example of those 
who have made it what it was and what it is, to your 
imitation, I bid you Farewell. 
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